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Draft Revised School Admissions Code – November 2011
Briefing from Adoption UK – 16 December 2011

Introduction

The Department for Education has published (on 14 December 2011) the new versions of the School Admissions Code and the School Admission Appeals Code, copies of which have been laid before Parliament (on 1 December 2011) for Parliamentary scrutiny and approval. The DfE has also published its formal response to its May 2011 consultation on changes to the school admissions framework. All these documents and further information can be found at:

http://www.education.gov.uk/schools/adminandfinance/schooladmissions/a00199845/departmental-response-to-the-consultation-on-changes-to-the-admissions-framework
Giving children adopted from the care system (and also those children subject to special guardianship or residence orders) priority in the admissions system is a key development within the new code. Currently, looked after children and children with a statement of special educational needs that names a specific school are the only categories of children that have to be given the highest priority in a school’s admissions policy where it has to deal with oversubscription (i.e., where there are more applications than available places). However, in the future, children adopted from care and those children subject to residence orders or special guardianship orders will be included in the highest priority category.
The current versions of the codes have been laid before parliament for scrutiny and approval. Subject to parliamentary approval the codes will come into force in February 2012, and thereby affect the allocation of places for children starting school in September 2013.
Since early November, when the government announced it would be making the above changes, Adoption UK has received various enquiries and questions about the detail of the codes. In this document we try to address the key points of the new School Admissions Code as it affects children adopted from the care system, and answer the most common questions we have been asked. 

Common questions
Does the new code apply throughout the UK?
No, the new code applies only to schools in England. Education is a devolved matter and so the school admissions system in Wales, Scotland and Northern Ireland, is the responsibility of the Welsh Assembly Government, Scottish Government and Northern Ireland Executive, respectively.
Under the current School Admissions Code and regulations for England, children who are “looked after”, within the meaning of the Children Act 1989, have priority in school admissions. The 1989 Act defines a “looked after” child as a child who is accommodated by his or her local authority or who is in the care of his or her local authority by virtue of a care order. “Local authority” here means a local authority in England or Wales. The amendments that have been made mean that priority will be given only to those children who were looked after by a local authority in England or Wales, ceased to be looked after as a result of an adoption order, special guardianship or residence order, and whose parents apply for their admission to a school in England.

Therefore, adoptive parents who have adopted from Wales, Scotland and Northern Ireland, and are applying for their child/ren’s admission to a school in England, will need to be aware of where they stand in relation to applying for admission (see above). In practice, it may be that schools and education authorities will not concern themselves with the finer points of from where a child was adopted, but the above information states the legal position.
As a UK-wide charity, Adoption UK has raised the educational issues faced by adopted children with all the governments of the UK. We hope that similar steps will be taken in each of other nations of the UK to acknowledge and address the educational needs of children adopted from care. 

In Wales, the current school admissions system treats looked after children (but not children adopted from care) as having priority, while Northern Ireland and Scotland make no distinction between looked after and adopted children in their schools admissions system. In Scotland, however, looked after children (but not children adopted from care) are deemed to have additional support needs and should be assessed for a coordinated care plan.
Does the new code apply to all categories of adoptive family, including children adopted from overseas and step-adoptions
No, the code affects only those families who have adopted children from the care system, under the terms of section 46 of the Adoption and Children Act 2002. The 2002 Act covers adoptions from care in both England and Wales – please see the above points on applying for school admissions in England, in relation to children adopted from adoption agencies in Wales. 

Children adopted from overseas are not specifically included within the provisions of the code. In campaigning for these changes, Adoption UK raised the issues faced by all adopted children who may have been subject to abuse and neglect, whether adopted domestically or internationally. The revised code only covers adoption under section 46 of the 2002 Act. Adoption UK and the Intercountry Adoption Centre raised this matter in November with the Department for Education (DfE) by way of seeking clarification and urging the inclusion of overseas adopters in the provisions. Since then, however, the new codes laid before Parliament on 1 December 2011 do not include priority in the school admissions system for intercountry and overseas adoptions. The DfE response to Adoption UK and the Intercountry Adoption Centre (received on 16 December 2011) says that it “would be difficult to justify [including step-parent adoptions and overseas/intercountry adoptions as priority groups] as it would result in some children who were fortunate enough to have had a reasonably good start to life being given priority alongside some of the most vulnerable children. That is why we took the view that the child should have been looked after by a local authority prior to leaving care.” 
The response goes on to say that the government does “recognise that some of those children adopted from overseas will have difficult and challenging needs, as do many children who live with birth families. A line had to be drawn, however, and we decided that the fairest way to do this was to focus on those children who were previously looked after by a local authority and unable to return home. It is also straightforward enough for school admissions authorities to administer.”

Why will it be September 2013 before the allocation of places is affected by the new school admissions code?
For two main reasons. First, the new codes need to receive parliamentary consultation and approval, which is governed by parliamentary timetables and timescales. Subject to approval, the codes will come into force in February 2012. 
Secondly, the admissions system itself works on an annual cycle, so that admissions for the September of a new school year start being considered through applications in the previous October or November. This means that the 2012 admissions system is already underway, as the schools applications process has started in October and November 2011. Therefore, the earliest start for the new code has to be the start of the 2013 school year in September 2013. The admissions application process for that year will start in October/November 2012.
Do I have to disclose the fact that my child/ren is/are adopted?
The paperwork that is circulated each year by local education authorities will contain information about how to register a “highest priority” admission application for a school place. Local education authorities each prepare their own paperwork and forms. The forms are likely to ask whether you want to apply for a highest priority admission and may ask for proof that your child is eligible (possibly in the form of an adoption order, or some other associated paperwork). To take advantage of the “priority”, adoptive parents will need to disclose the fact that their child/ren is/are adopted. However, it should not be compulsory for parents to disclose their child/ren’s adoption where they do not want to claim the “priority”.
Does the new code apply to primary and secondary schools?

Yes, the code applies to primary and secondary schools, with the exception of designated grammar schools. 
What about grammar schools?
In short, it will depend upon an individual grammar school’s admissions policy. However, it is understood that most grammar schools operate an admissions policy based wholly on selection, in which case they do not need to give priority to looked after children or adopted children who were previously looked after.

Paragraphs 1.18 to 1.20 of the revised code state the following:

“1.18 Only designated grammar schools are permitted to select their entire intake on the basis of high academic ability. ... 
1.19 Where arrangements for pupils are wholly based on selection by reference to ability and provide for only those pupils who score highest in any selection test to be admitted, no priority needs to be given to looked after children or previously looked after children. 
1.20 Where admission arrangements are not based on highest scores in a selection test, the admission authority must give priority in its over subscription criteria to all looked after children and previously looked after children who meet the pre-set standards of the ability test.”
Does the code apply retrospectively?
Yes, but only up to a point. The code applies to children who are already adopted, as well as to children adopted in the future. However, the code (paragraph 1.7) makes specific reference to adoption under the provisions of the Adoption and Children Act 2002, which came into force on 30 December 2005. This means that legally the code and hence the admissions priority applies only to children legally adopted after 30 December 2005. 

Adoption UK sought further information and clarification in November 2011 on this from the Department for Education, and urged that pre-2002 Act adoptions are included in the admissions code. The codes laid before Parliament on 1 December 2011 do not include reference to pre-2002 Act adoptions, and the government’s response to Adoption UK, received on 16 December 2011, confirms that the codes apply only to 2002 Act adoptions. 

In applying the law and the new codes, it may be that individual schools and education authorities do not make a distinction between pre and post-2002 Act adoptions in their local admissions policy, or may apply discretion in considering pre-2002 Act adoptions. Adoptive parents of children legally adopted from care before 30 December 2005 should check their local admissions policy for more information in due course. Any parents of children who are adversely affected by these provisions would be advised to consider raising this in a subsequent school admission appeal.
Adoption UK will be raising this matter with supportive MPs ahead of the new codes parliamentary approval in early 2012. A further update will be provided.
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